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FRIENDS OF MCMILLAN PARK’S  REPONSE TO 

APPLICANTS’ PRE-HEARING BRIEF ON REMAND ISSUES 

 

Introduction 

Friends of McMillan Park (“FOMP”), a party in opposition to the above-

captioned applications filed by Vision McMillan Partners, LLC (“VMP”) and the District 

of Columbia Deputy Mayor for Planning and Economic Development (“DMPED”) 

(collectively, “Applicants”), hereby submits this response to the Pre-Hearing Brief 

submitted by VMP on June 23, 2017.1  As will be discussed below, VMP asserts 

numerous arguments that were explicitly or implicitly rejected by the Mayor’s Agent in 

prior orders.   Despite the fact that both of the Applicants opted not to cross-appeal the 

prior decisions of the Mayor’s Agent — and therefore principles of law of the case and/or 

                                                           
1 It is unclear whether this Pre-Hearing Brief was submitted solely on behalf of VMP or on behalf 

of both Applicants, as VMP asserts. The cover letter and Pre-Hearing Brief were signed solely by 

counsel for VMP, and not by DMPED’s separate counsel in the Office of the Attorney General.  

The rules governing these proceedings specifically require that “Any person or party appearing 

before the Mayor’s Agent other than on his or her own behalf shall establish his or her authority 

to act in that capacity.” 10C DCMR § 3001.2.  
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res judicata bar these arguments — VMP evidently now intends to attempt to re-litigate 

the entirety of this matter in the context of the limited remand proceeding. 

Discussion 

ISSUE # 1:  “Do the proposed project’s historic preservation benefits taken as a whole 

outweigh its historic preservation harms.” 

 

VMP’s Pre-Hearing Brief extensively argues that, “because the project’s net 

preservation benefits outweigh the substantial destruction of the site’s historic features,” 

the project is consistent with the purposes of the D.C Historic Landmarks and Historic 

District Protection Act (“Preservation Act”), D.C. Code §§ 6-1102(10), 6-1104(e), 6-

1106(e).  VMP Pre-Hearing Brief, at 6-14.  As VMP recognized in filing a motion to 

amend its application to present this argument, this is a new statutory basis for approving 

the requested demolition permits and subdivision applications not previously asserted by 

the Applicants, which argued and presented evidence solely on the project’s purported 

“special merit” as the statutory basis for the requested permits.  

As FOMP pointed out in opposition to VMP’s motion to amend its application, 

principles of law of the case and/or administrative res judicata bar the Applicants from 

advancing, during this remand hearing, this new statutory basis for the requested 

approval, where there have been no material changes in the planned project that in any 

way lessen the destruction of historic features.  Nothing in the decision of the D.C. Court 

of Appeals opened the door to this new argument.   

In nonetheless proposing Issue # 1 in the First Remand Order, the Mayor’s Agent 

referenced language in the D.C. Court of Appeals decision asserting the general statement 

of law that, “if a project on balance benefits historical-preservation interests more than it 

harms those interests, the Mayor’s Agent need not make a special-merit finding before 
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approving demolition or subdivision.” Friends of McMillan Park v. D.C. Zoning 

Comm'n, 149 A.3d 1027, 1041 (D.C. 2016). However, this language was clearly obiter 

dictum, cited as support for the Court’s holding that the Mayor’s Agent erred by 

considering the Project’s limited preservation of some of the site’s open space and some 

of the site’s historic structures as part of the Project’s “special merit.”  The case citation 

provided by the Court2 merely illustrates, for purposes of contrast, the context under 

which such an analysis might be relevant.   

This general statement of law clearly was not intended to invite the Applicants to 

present an entirely new basis, including new evidence and expert testimony, for 

approving the project, on remand, that the Applicants never argued — and the Mayor’s 

Agent never previously addressed.  Principles of res judicata therefore bar VMP from 

asserting this new argument and supporting evidence in the context of this limited 

remand. 

VMP implicitly concedes that this is a new issue, being presented for the first 

time in the context of this remand proceeding, by making a motion to amend its 

application to include this statutory argument.  As FOMP noted in its previous filing 

opposing VMP’s motion, the Applicants should not be permitted to amend this 

application simply to change their legal theory for approving this project, given the 

aforementioned principles of res judicata, which bar the applicants from raising new 

issues that could have been raised previously.  Moreover, it is crystal clear that such an 

amendment cannot occur in the context of this limited remand proceeding, which is 

convened solely to address the specific issues identified by the D.C. Court of Appeals on 

                                                           
2 D.C. Pres. League v. D.C. Dep’t of Consumer & Reg. Affairs, 711 A.2d 1273, 1275 (D.C. 
1998).   



 - 4 - 

remand.  Presumably, VMP would vehemently object to any attempt by FOMP to 

relitigate issues that were not disturbed on appeal, such as by presenting new expert 

testimony on the condition of the below-ground cells.  The Applicants must play by the 

same rules. At the very least, a new hearing must be publicly noticed and scheduled, in 

accordance with the rules of the Mayor’s Agent, to address this new issue.  

ISSUE # 2:  “What are the specific architecture, land planning, and\or community 

benefits that individually or collectively make this a project of special merit within 

the meaning of D.C. Code § 6-1102(11).” 

 

1. The Mayor’s Agent Did Not Find that the Project Qualified as “Special Merit” by 

Virtue of its “Exemplary Architecture”. 

 

VMP continues to falsely characterize the prior decision of the Mayor’s Agent as 

holding “that the project was one of special merit by virtue of exemplary architecture and 

specific features of land planning.”  VMP Pre-hearing Brief at 8.  In fact, the Mayor’s 

Agent decision contains no such finding. 

 “Exemplary architecture” is a separate statutory basis for approving a project as 

one of “special merit. See D.C. Code § 6-1102(11) (defining “special merit" as "a plan or 

building having significant benefits to the District of Columbia or to the community by 

virtue of (1) exemplary architecture, (2) specific features of land planning, or (3) social or 

other benefits having a high priority for community services.").  Here, the record is clear 

that while the Applicants argued that the project qualifies as one of “exemplary 

architecture,” the record before the Mayor’s Agent does not support such a holding.3  To 

the contrary, the HPO staff testimony at the prior hearing confirmed that the HPRB did 

not find or believe that the project design constituted “exemplary architecture.” M.A. Tr. 

                                                           
3 See VMP Pre-hearing Brief in HPA 14-393, at 21, 49, 53 (Sept. 16, 2014).  FOMP, in its Pre-hearing 

Brief before the Mayor’s Agent, presented substantial legal authority countering VMP’s claims.  (Oct. 3, 

2014). See also written testimony submitted by the McMillan Advisory Group (Sept. 1, 2014). 
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in HPA 14-393, at 232 (Nov. 3, 2014).  The Mayor’s Agent failed to accept or adopt the 

Applicants’ “exemplary architecture” argument as a basis for his prior decisions 

concluding that the project qualified as one of “special merit.” The Applicants failed to 

file a cross-appeal of the failure of the Mayor’s Agent to approve project based on its 

“exemplary architecture.” Nor did the D.C. Court of Appeals indicate that any such 

Mayor’s Agent finding was made or reviewed.  Friends of McMillan Park v. D.C. Zoning 

Comm'n, 149 A.3d 1027 (D.C. 2016).  Accordingly, VMP’s assertion that the Mayor’s 

Agent previously determined that the project qualified as a project of “special merit” 

based on its “exemplary architecture” is false.  

2. Principles of Law of the Case Bar the Applicants From Advancing, On Remand, 

Their Unsuccessful Arguments That the Project’s “Special Merit” Can be Based 

on the Project’s “Exemplary Architecture,” The Project’s Fiscal Benefits, or “Off-

site” Payments or Programs. 

 

In addition to its “exemplary architecture” argument, VMP relies on numerous 

other aspects of the project that it previously advanced before the Mayor’s Agent that the 

Mayor’s Agent either explicitly rejected or declined to adopt as part of his prior decision 

that the “totality of the project” is one of “special merit” because of its “specific features 

of land planning.”  Based on the legal authority discussed in more detail below, principles 

of res judicata bar VMP from presenting evidence during this remand proceeding that the 

project qualifies for the “special merit” exception based on these arguments that were 

previously advanced but which the Mayor’s Agent declined to adopt as part of his prior 

decisions.  

For example, VMP argued that the project will generate “exceptional levels of 

total revenues and net fiscal benefits to the District that are not common to all 

developments, thereby contributing to the project’s special merit.” VMP Pre-hearing 



 - 6 - 

Brief, at 28.  This basis for “special merit” was also advanced by the Applicants in the 

prior hearing. See Green Door Advisors, “McMillan Redevelopment: Fiscal and 

Economic Impact Analysis – Revised Program,” at 3, 4 (June 2011).  However, the 

Mayor’s Agent explicitly rejected this assertion in the prior decision.  See Decision of 

Mayor’s Agent in HPA No. 14-393, at p. 7, n.13.  

Likewise, the Applicants continue to assert that the various “off-site benefits,” 

including “contributions the D.C. Education Fund; streetscape and landscaping 

improvements” to surrounding neighborhoods, and “contributions to a variety of 

surrounding neighborhood and civic associations” contribute to the project’s “special 

merit.”  VMP Pre-hearing Brief, at 15, 26-27 (June 23, 2017). However, these same “off-

site” benefits were proffered by VMP during the prior Mayor’s Agent hearing in HPA 

14-292.  See VMP Pre-hearing Brief in HPA 14-393, at 46-47 (Sept. 16, 2014).  The 

record before the Mayor’s Agent demonstrated that the majority of these scholarships, 

workforce development programs, and community grants would not be experienced on 

the McMillan site.  M.A. Tr. in HPA 14-393, at 277 (Oct. 6, 2014); M.A. Tr. in HPA 14-

393, at 151-54; 325-26, 330-31 (Nov. 6, 2014).  As FOMP previously pointed out, any 

“off-site benefit, amenity, or community service . . . is not within the provisions or 

anticipations of the Act.” In re St. Patrick's Academy/Carroll Hall, HPA No. 99-035, et 

al, at 17 (May 24, 1999).  Again, the Mayor’s Agent’s prior decisions failed to rely on 

these off-site benefits in his finding that the project qualified as one of “special merit.” 

Finally, the project’s proffered “transportation features,” such as “traffic lights,” 

new “sidewalks and streets,” “bicycle racks,” “community beautification,” Certified 

Business Enterprise (“CBE”) contracting, or its “environmentally sustainable design” 
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features such as storm water management and LEED certified buildings, cannot be 

considered as part of the project’s “special merit.”  VMP Pre-hearing Brief, at 23-27.   

Again, the Applicants previously touted the project’s CBE commitments, its “wonderful 

traffic features” and its “environmental protections,” such as storm water management 

and LEED certification, and tree planting, as contributing to the project’s “special merit.”  

M.A. Tr. in HPA 14-393, at 419 (Nov. 3, 2014); Applicants’ Proposed Findings of Fact 

and Conclusions of Law in HPA 14-393, at 25, 26 (Dec. 30, 2014) 

The D.C. Court of Appeals has held that, under the doctrine of res judicata, “a 

final judgment on the merits ... precludes relitigation in a subsequent preceding of all 

issues arising out of the same cause of action between the same parties or their privies, 

whether or not the issues were raised in the first proceeding.”  Carr v. Rose, 701 A.2d 

1065, 1070 (D.C. 1997) (citations omitted). “Such a judgment ... ‘estops not only as to 

every ground of recovery or defense actually presented in the action, but also as to every 

ground which might have been presented.’” Id.  See also Towles v. D.C. Board of Zoning 

Adjustment, 578 A.2d 1128, 1130 (D.C. App. 1990) (“once a claim has been finally 

adjudicated, the doctrine of claim preclusion, or res judicata, prevents the same parties 

from relitigating the same claim, including any issue that either was or might have been 

raised in the first proceeding, and the doctrine of issue preclusion prevents the same 

parties from relitigating an issue actually decided in a previous, final adjudication, 

whether on the same or a different claim.”).  As the court further explained: 

When a material change of circumstances affecting the merits of the application 

has not occurred and the application is not for a use that materially differs in 

nature and degree from its predecessor, the board of adjustment may not lawfully 

reach the merits of the petition. If it were otherwise, there would be no finality to 

proceedings before the board of adjustment, the integrity of the zoning plan would 
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be threatened, and an undue burden would be placed on property owners seeking 

to uphold the zoning plan. 

 

 Id. at 1131 (quoting Rhema Christian Ctr. v. D.C. Board of Zoning Adjustment, 515 A.2d 

189, 194 (D.C. App. 1986)). 

As noted, each of the aforementioned arguments were previously offered by 

VMP, and the Mayor’s Agent chose not to adopt these arguments in his previous 

decisions.  The Applicants failed to file a cross-appeal of the Mayor’s Agent’s decision 

failing to recognize these features of the project as contributing to the project’s “special 

merit.”  There have been no changes in the project since the prior hearing that would 

suggest that it in any way opens the door to re-litigating these issues. Accordingly, 

principles res judicata bar the Applicants from continuing to rely on these features as 

contributing to the project’s “special merit,” either individually or collectively.  

3. None of the Project’s Proffered Specific Features, Even Collectively, are 

Sufficiently Special as to Rise to the Level of “Special Merit.” 

 

None of the aforementioned features of the project constitute “specific features of 

land planning” that either individually or collectively rise to the level of “special merit.”  

The D.C. Court of Appeals clearly rejected the previous finding by the Mayor’s Agent 

that “the totality of the benefits arising from the project” qualify the project as one of 

“special merit.” Instead, the Court held that the Mayor's Agent “must specifically explain 

why those features are “sufficiently special” as to rise to the level of special merit. . . . A 

broad focus on the overall benefits flowing from a project runs beyond the task assigned 

to the Mayor's Agent. Friends of McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 

1039-40 (citations omitted). VMP fails to provide any rationale that would meet the 
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standard articulated by the Court for demonstrating that these features even collectively 

constitute “specific features of land planning.”  

It is important to note, at the outset, that VMP incorrectly asserts that features of 

the project that are typical of the benefits offered by any development project, i.e. are not 

in any of themselves “special,” can cumulatively contribute to the project’s “special 

merit.”  VMP Pre-hearing Brief, at 5 (“The court also held that . . . each feature proffered 

as a component of special merit does not need to be considered ‘special’ in isolation in 

order to meet the special merit test; rather, it is appropriate to examine all features 

collectively.”)  This is directly contradicted by the Court’s opinion, which plainly held 

that while “special merit can arise from the combination of more than one land-planning 

feature,” the Mayor’s Agent must still “specifically explain why those features are 

‘sufficiently special’ as to rise to the level of special merit.”  Friends of McMillan Park v. 

D.C. Zoning Comm'n, 149 A.3d at 1039 (emphasis added). 

Here, nothing in VMP’s pre-hearing brief explains why the identified features are 

sufficiently “special” as to rise, either individually or collectively, to the level of “special 

merit.”  For example, VMP provides a lengthy hyperbolic narrative lauding “the 

thoughtful new design” of the project in support of its view that this design contributes to 

the project’s overall special merit.  VMP Pre-hearing Brief, at 15- 20. However, as noted 

above, there is absolutely no record (apart from VMP’s own self-serving admiration), that 

the design of the project’s architecture is “special,” such as the receipt of any special 

honors or awards.  While the HPRB noted that the project was “architecturally cohesive” 

and “high-quality,” these characteristics would be required of any new construction 

within a historic district, which must be compatible with the character of the landmark or 
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historic district. D.C. Code § 6-1107.  A feature of the project that would be required 

absent a request for demolition or subdivision cannot contribute to a project’s “special 

merit.” See Committee of 100 on the Federal City v. D.C. Dep’t of Consumer & Reg. 

Affairs, 571 A.2d 195, 201 (D.C. 1990); MB Associates v. D.C. Dep’t of Licenses, 

Investigation, & Inspection, 456 A.2d 344, 346 (D.C. 1982).  See also In re Homer 

Building, HPA 83-478, at 4, 7 (Dec. 16, 1986) (to qualify as “special merit” on the 

grounds of architecture, project must have “architectural details that go far beyond what 

is usually meant as a ‘compatible addition’”) (emphasis added). 

Likewise, VMP attempts to avoid the holding in the prior Mayor’s Agent decision 

that the project’s fiscal and employment benefits are not “special” by now asserting that 

the project will generate “exceptional levels of total revenues and net fiscal benefits to the 

District that are not common to all developments, thereby contributing to the project’s 

special merit. “  VMP Pre-hearing Brief, at 28.  However, the level of tax revenue and 

employment gains projected as a result of development is a function of the size of the 

development site, rather than anything special or exceptional about the anticipated 

revenue.  In fact, the projected revenue is entirely comparable to other large development 

sites, such as the Southwest Waterfront Development.  St. Elizabeth’s East and other 

comparably-size sites.  For example, the Capitol Crossing project estimates the creation 

of 4,000 construction jobs and 8,000 permanent jobs, and is projected to generate tax 

revenue of $40 million annually, or $1.2 billion over a 30-year period. See 

 https://dmped.dc.gov/page/real-estate-projects.   

More importantly, VMP’s view that the absolute dollar or numerical value in 

terms of projected revenue and employment of large site development qualifies the 

https://dmped.dc.gov/page/real-estate-projects
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project as one of special merit would pose a dangerous precedent for the protection of 

large historic sites.  Such a standard would invite developers to propose the destruction of 

large historic districts or sites districts– and particularly, large sites significant for their 

open space – without offering any public benefits apart from tax revenues, substantially 

subverting the purpose and language of the Preservation Act’s “special merit” exception.  

VMP also continues to argue that the proposed Medical Office Building 

contributes to the project’s special merit, but this time, VMP offers the new rationale that 

the District’s healthcare infrastructure “aging” and that the District is “ranked last in 

terms of healthcare facilities per capita among all major metropolitan areas in the nation.”  

VMP Pre-hearing Brief, at 22.  Nonetheless, VMP does not assert that the medical 

services rendered by the future tenants of this building will meet any “high priority for 

community services” by, for example, providing reduced fee primary care services to low 

income households or by filling in any other critical gap in health care services for 

District of Columbia residents.  Instead, VMP’s argument appears to be that developing 

the site with a Medical Office Building is the only viable commercial use of the site, 

since the McMillan site is not attractive for “general office use” due to its lack of 

“proximity to a Metrorail station, abundant restaurants and retail amenities, a critical 

mass of existing office users, and other desired features.”  Id. at 23.   

While this explains why a Medical Office Building is desirable from the 

standpoint of the private developers, the attractiveness of the site for potential expansion 

by the Washington Hospital Center Campus hardly makes it a “specific feature of land 

planning.”  As the D.C. Court of Appeals clearly held, to qualify for “special merit” as 

one of the project’s “specific features of land planning,” the Applicants must still 
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“specifically explain why those features are “sufficiently special” as to rise to the level of 

special merit. . . . .”  Friends of McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 

1039-40 (citations omitted). 

VMP also continues to argue that the project’s “environmentally sustainable 

design” and its “transportation features” --- features that the Mayor’s Agent has already 

either explicitly or implicitly found do not contribute to the project’s special merit -- are 

nonetheless “specific features of land planning” that contribute to the project’s overall 

“special merit.” As noted above, principles of res judicata bar VMP from hijacking this 

limited remand proceeding to re-litigate these issues.  

In any event, VMP fails to in any way explain why providing “sidewalks” and 

“bike racks,” is in any way special.  VMP’s approach of considering every feature of the 

project as a “specific feature of land planning” runs directly counter to the Court’s 

holding that the Mayor’s Agent is not permitted to consider the “totality” of the project’s 

benefits, since in doing so, “the Mayor's Agent would function essentially as a second 

Zoning Commission, evaluating all of the benefits and adverse impacts associated with 

projects requiring a permit from the Mayor's Agent. We conclude that the Preservation 

Act assigns the Mayor's Agent the more discrete role of determining whether one or more 

specific attributes of a project, considered in isolation or in combination, rise to the level 

of special merit.” Friends of McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 1040.  

Moreover, the environmental and transportation features of the project, such as its LEED 

certification and storm water management, traffic signals, etc. are more appropriately 

viewed as features that attempt to mitigate the adverse impacts of intensively developing 

this undeveloped, grassy open historic site.  To count these features as part of the 
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project’s “special merit” represents precisely the sort of “double-counting” of features 

that reduces “the project's net historic-preservation loss rather than as contributing to the 

project's special merit” that the Court of Appeals cautioned against. Id. at 1041. 

Finally, VMP’s prehearing submission articulates no specific policies in the 

Comprehensive Plan that satisfy the high standard for qualifying as “special merit.”  

Instead, VMP simply attaches the “consistency” paper that it previously submitted to the 

Zoning Commission.  VMP Pre-hearing Brief, Exhibit B.  Of course, FOMP disagrees 

with VMP’s overall assessment of the project’s consistency with the Comprehensive 

Plan, even for purposes of the Zoning Commission’s required determination.  See Exhibit 

A, attached.  More importantly, however, for the Comprehensive Plan to be a basis for a 

project’s “special merit,” VMP must show something more than overall consistency with 

the Plan.  As the Court of Appeals held, “the fact that a project does not run afoul of the 

Comprehensive Plan as a whole does not necessarily demonstrate anything about whether 

the project is beneficial, much less whether the project has special merit.” Friends of 

McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 1040.   Instead, specific provisions 

in the Comprehensive Plan must “support a conclusion that particular features of land 

planning are of sufficient significance as to rise to the level of special merit.” Id.  VMP’s 

recycled Zoning Commission statement does not even attempt to make such a showing.  

In sum, as the D.C. Court of Appeals made clear, considering the “totality” of the 

project’s benefits and impacts is not a permissible role for the Mayor’s Agent, since then 

“the Mayor’s Agent would function essentially as a second Zoning Commission.” 

Friends of McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 1040.  “A broad focus on 
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the overall benefits flowing from a project runs beyond the task assigned to the Mayor’s 

Agent.”  Id. at 1039-40.   

Ultimately, the only components of the project that could be considered in any 

way “special” are the affordable housing, the grocery store, and the community center.  

Of course, the affordable housing is extremely limited, particularly given the current 

(higher) legislative standard for public-private land development, and fails to provide the 

affordable housing for low and very low-income families the District of Columbia, where 

there the real public need exists.  See Exhibit B, attached.  Moreover, a grocery store is 

not necessarily a feature that individually rises to the level of “special merit,” particularly 

since Ward 5 now has at least as many full-service grocery stores as five other city wards  

- a significant improvement from 2010, when only one ward had fewer grocery stores 

than Ward 5.  See Exhibit C, attached.  However, when considered together, these three 

components could constitute “specific features of land planning” that collectively meet 

the high standard required of “special merit.”   Therefore, the required balancing of harm 

-- weighing historic properties against “special merit” -- must be limited to these three 

“special merit” components, and the evaluation of the alternatives must likewise focus on 

alternative plans that can accomplish these three project components, rather than the 

totality of the project.  
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ISSUE # 3: “Is the proposed demolition and subdivision necessary to obtain the special 

merit benefits identified? Could an economically viable mixed-use development meeting 

the goals of the comprehensive plan be constructed on the site with less demolition and 

no subdivision?” 

 

1.  Proposed Remand Issue #3 Improperly Posits That Only Alternatives That 

Provide for “No Subdivision” Rather than A Reduced Subdivision Be 

Considered, As Contemplated by The D.C. Court of Appeals.  

 

 At the outset, FOMP takes issue with the Mayor’s Agent’s articulation of the Court’s 

holding as requiring the Mayor’s Agent to examine “whether an economically viable mixed-

use development meeting the goals of the comprehensive plan be constructed on the site with 

. . . no subdivision.”   As the Court of Appeals made clear, the required analysis of 

alternatives is not an all or nothing approach, i.e., the proposed subdivision versus no 

subdivision.  Rather, the inquiry into alternatives requires consideration of whether there is 

“a reasonable alternative would achieve the same special-merit benefits of a project while 

avoiding or reducing the need for demolition or subdivision, thereby reducing the 

adverse impact on historic-preservation interests.”  Friends of McMillan Park v. D.C. 

Zoning Comm'n, 149 A.3d at 1042 (emphasis added).     

The flaw in such a zero-sum approach to the subdivision of historic sites is that it 

fails to take into account the site’s unique character, which does not treat all open space 

as equally important to the site’s historic significance.  In fact, not all subdivision 

scenarios are equally harmful to the site’s historic character.  Instead, the open space that 

is deemed of “key” significance to the McMillan site by the Applicants’ own historic 

preservation expert is the spatial organization of above-ground built resources and open 

spaces, including “the linear arrangements of built resources within the service courts that 

rise above the horizontal plane of the open space,”  EHT Traceries, Historic Preservation 
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Report for the Proposed Redevelopment of the McMillan Slow Sand Filtration Plan 

(“EHT Report”), at 221 (Sept. 15, 2014).  Thus, a subdivision of the McMillan Site that 

concentrates development away from the two service courts would significantly reduce 

the loss of this key historic open space.  See Exhibit D, attached 

In fact, that is exactly what occurred in the case of the historic Tregaron site.  In 

that case, the original proposed subdivision of the Tregaron historic site would have 

subdivided the site into 120-180 separate lots, incompatibly carving up the landscaped 

historic open space of the site. The project ultimately approved by the Mayor’s Agent 

provided for the construction of eight single-family homes situated on the periphery of 

the Tregaron site, on only four of the estate’s twenty acres, leaving 80 percent of the 

estate permanently protected from development. In Re Subdivision (Tregaron), HPA No. 

04-145 (2006), https://repository.library.georgetown.edu/handle/10822/761620. 

As the D.C. Court of Appeals clearly held, the Applicants must consider whether 

a “less-intensive development that would permit greater preservation of the historical 

value of the site.” Friends of McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 1042.  

Accordingly, this requires consideration of whether “the asserted special-merit benefits 

could be achieved through a less-intensive development” that involves a different 

subdivision configuration. 

2. VMP Fails To Present Any Persuasive Arguments That There Are No 

Economically Feasible Alternatives That Would Reduce the Amount of 

Demolition or Incompatible Subdivision of the Site. 

 

As the D.C. Court of Appeals has made clear, “[t]here is no basis in the language 

or purposes of the Preservation Act for trying to draw a line between ‘minor’ and 

‘substantial’ changes.”  Friends of McMillan Park v. D.C. Zoning Comm'n, 149 A.3d at 

https://repository.library.georgetown.edu/handle/10822/761620
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1043.  Nonetheless, VMP presents only an analysis of the implications of making minor 

modifications to the project as proposed, in order to preserve one or more of the cells.  

For example, VMP undertakes a crude calculation of the square footage by which the 

Medical Office Building would need to be reduced to preserve a single cell, and reiterates 

its prior assertion that if the Medical Office Building loses even a single floor, the 

developer – Trammel Crowe – “will withdraw from the project completely,” and will 

have a “ripple effect” on other components of project   VMP Pre-hearing Brief, at 32.   

VMP repeats this simplistic analysis for scenarios contemplating the retention of a single 

additional cell over which other project components will be built, such as the grocery 

store, the townhomes, and the multi-family building.  Id. at 33. 

VMP has never considered whether substantially changing its project to a less 

intensive development, which might include, for example, eliminating the low-density 

town homes in favor of moderate-density housing, which would allow the retention of the 

community center, the grocery store, and the affordable housing while protecting more of 

the site’s cells and more of the site’s key open space.  Indeed, VMP fails to even consider 

modest changes to the project, such as placing the “healing gardens” between the Medical 

Office Building and the north service court rather than abutting the busy Michigan 

Avenue corridor and the proposed bus transfer station, to reduce the harm to the site’s 

important spatial relationships. The failure to consider these modifications, both modest 

and substantial, runs directly counter to the decision by the D.C. Court of Appeals. 

Finally, VMP repeats the glib assertion in the prior Mayor’s Agent decision that 

the subdivision is “necessary” to construct the project of “special merit” because the 

subdivision is necessary to secure building permits for its project, and “[w]ithout the 
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building permits, the project cannot be constructed and the special merit features of the 

project cannot be realized.” VMP Pre-hearing Brief, at 34.  However, the D.C. Court of 

Appeals, in its decision, made clear that the required consideration of less-intensive 

designs for the project applies to both the subdivision and demolition applications, stating 

”[i]f a reasonable alternative would achieve the same special-merit benefits of a project 

while avoiding or reducing the need for demolition or subdivision, thereby reducing the 

adverse impact on historic-preservation interests, then the Mayor’s Agent cannot properly 

conclude that the proposed demolition or subdivision is “necessary to allow the 

construction of a project of special merit.” Friends of McMillan Park v. D.C. Zoning 

Comm'n, 149 A.3d at 1043 (emphasis added).   

Accordingly, VMP’s analysis fails to conform to the clear directive of the D.C. 

Court of Appeals that the Preservation Act requires consideration of alternatives that 

would substantially change the proposed project or involve an alternative subdivision, as 

a means of reducing the destruction of the site’ historic features.   

ISSUE # 4:   Are there reasonable alternatives that would achieve the same special 

merit benefits that would avoid or reduce the need demolition or subdivision? 

 

VMP presents, as support for its view that there are no viable alternatives apart 

from their proposed Master Plan for the project, five one-page “alternative” development 

plans developed between 2006 and 2012, all of which involve more gross square feet of 

development than is currently proposed. VMP Pre-hearing Brief, Exhibit D.  These 

drawings, which are so schematic that it is impossible to assess exactly which 

components are changed and in what manner, are evidently presented to demonstrate that 

the Applicants previously considered more destructive alternatives before arriving at the 

current plan.  However, the Preservation Act does not require an Applicant to show that it 
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considered alternatives that could have destroyed more of the site’s historic features.  

Instead, the Preservation Act requires the Applicants to demonstrate that a less 

destructive alternative to the current proposal would not be feasible.  The outdated 

drawings presented by VMP do not in any way satisfy the requirements of the statute.  

The Applicants’ credibility in rejecting out of hand even the possibility of viable 

alternative proposals is seriously undermined by its failure to competitively bid the 

development rights to this project as required by D.C. public procurement law -- the 

unlawfulness of which was pointed out by the D.C. Auditor.  See Exhibit E, attached.  

However, as a prominent local developer previously pointed out to the Mayor’s Agent, 

“choosing a less severe route for this development would not only be economically 

viable, but would be more appropriate for the goals mentioned in the City’s 2006 

Solicitation for Land Development Partner of the McMillan site.” See Exhibit F, 

attached.4  VMP has failed to demonstrate otherwise. 

Conclusion 

For the foregoing reasons, VMP has failed to demonstrate that the project as a 

whole qualifies as one of “special merit” based on its specific features of land planning, 

or that there are no alternative plans that would achieve the true “special merit” benefits, 

with less destruction of the site’s important and contributing historic features. 

      

                                                           
4 This letter was submitted and accepted into evidence at the prior Mayor’s Agent proceeding on October 6, 

2014, yet the administrative record transmitted to the D.C. Court of Appeals unaccountably omitted this 

document.   
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Respectfully submitted, 
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